NTSB Order No.
EM No. 104

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C.
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD

at its office in Washington, D. C

on the 21st day of Decenber, 1983

JAMES S. CGRACEY, Conmandant, United States Coast Cuard,
V.
W LLI AM LEON GRAVES, Appel | ant.
Docket IME-96

CPI NI ON AND ORDER

Appel | ant seeks review of a decision of the Comrandant ( No.
2298, dated April 6, 1983) affirmng an order entered by
Adm ni strative Law Judge Thomas E. P. MEIligott on July 23, 1980,
followi ng an evidentiary hearing held on July.! By that order the
| aw judge revoked appellant's Merchant WMariner's Docunent ( No.
450- 04- 0880) and License (No. 15886) on finding proved the charge
that he had been convicted in as state court of record for
possession of marijuana in a quantity of nore than four ounces. 2
As we find no reversible error in the Commandant's decision, it
will be affirned.?

On appeal to the Board the appell ant, represented by counsel,
has adopted wi thout nodification the brief he filed with the
Conmmandant on appeal fromthe law judge's order. As a technical
matter, therefore, the brief fails to cite for Board review any
error in the Commandant's deci sion. Nevert hel ess, to the extent
that the appeal to the Board reflects appellant's di sagreenent with
Commandant's rejection of his two main objections to the |aw
j udge' s deci sion, we have reviewed those objections and have, |ike
the Commandant, found them unpersuasive, though for different

! Copi es of the decisions of the Conmandant and the | aw judge
are attached.

2 Under 46 U. S.C. 239b, the Commandant has discretionary
authority to revoke the docunents of a seaman who has been
convicted of a narcotic drug offense in certain courts of record.

3 The Commandant has filed a reply opposing the appeal .



reasons in respect to one of the two contentions.

Specifically, we find no error in the Commandant's concl usi on
to the effect that the state court record, bearing the court
clerk's attestation and seal, introduced to establish a conviction
of a drug law violation in Texas constituted reliable, probative
and substantial evidence without an additional certificate fromthe
state court judge vouching the correctness of the clerk's
attestation.* As to the Commandant's view that consideration of a
sanction |l ess than revocation for the charge found proved woul d not
be consistent with the statute, we nust once again register our
di sagreenent . ® At the sane tine, we have concluded that the
Commandant's failure, based on his erroneous construction of 46
USC,® expressly to consider a |esser sanction does not, in the
circunstances of this case, nmandate either a remand of the matter
for such consideration or a reversal of the order of revocation.

Al t hough 46 USC 239(b) requires the Commandant to give
consi deration to a sanction of |ess than revocation, it not foll ow,
as the appellant appears to believe, that the Coast CGuard coul d not
properly adopt a regulation which would operate to deprive its |aw
judges of the authority to inpose a sanction other than revocation
in a proceedi ng under that statute.’” |In our judgnent, the rel evant

4 The additional certification is required under 28 U S.C. §
1738 in order to authenticate such records for use in certain
judicial proceedings. The Commandant found the requirenent
i napplicable to an admnistrative hearing under the Adm nistrative
Procedure Act.

5> The Board has al ways construed the perm ssive | anguage of 46
US C 239 as investing the Coast Guard with the discretion to
i npose not just a sanction of revocation but also a | esser sanction
where the court conviction on which the adm nistrative action was
predi cated involved a mnor or petty drug |aw violation. See
e.g., Commandant v. Beroud, 2 NTSB 2742 (1975).

6 The legislative history cited by the Coomandant on page 5 of
hi s deci sion contains no support for the assertion that revocation
is the only sanction permtted under the statute.

" 46 CFR 8 5.03-10 provides, in part, that:
"(a)After proof of a narcotics conviction by a
court of record as required by Title 46, U S
Code, section 239b, ... the Coast Guard may
t ake action based upon this conviction. After
proof of alleged conviction or plea of
‘guilty,” the admnistrative |aw judge shal
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inquiry is not whether the authority of the Coast Guard' s |aw
judges may be so circunscribed, but, rather whether the Coast
Guard's procedures allow the opportunity for sanctions other than
revocation to be considered. That inquiry, it seens to us, nust be
answered in the affirmative, since the Commandant has reserved
authority "to reverse, alter or to nodify the decision of the
adm ni strative | aw judge. "8

We recognize that the Conmmandant has not in this case
expressly undertaken to consider whether sone sanction short of
revocation would be appropriate. He has however, reviewed the
circunstances of the underlying state conviction and all other
evi dence furnished by the appellant for purposes of determning
whet her it would be consistent with the intent of the statute to
i npose no sanction at all. That review persuaded the Conmmandant
that revocation was warranted. Qur exam nation of the record with
the possibility in mnd that a | esser sanction m ght be appropriate
convinces us that an order of revocation is warranted and
accordingly that the Commandant's deci si on shoul d be sust ai ned.

Possessi on of nore than four ounces of marijuana is presently
t he nost serious offense involving that drug chargeabl e under Texas
l aw, and such possession is classified as a third degree felony. °
An individual convicted of that offense may be inprisoned for up to
10 years and fined as nuch as $5,000. |t is thus clear that

enter an order revoking the seaman's |icense,
certificates, and docunents.™

8 46 CFR § 5. 30-10.

® How much nore than four ounces was involved in this incident
is not addressed in the record. The Commandant's observation that
"This greatly exceeds the anount | would except a first-tine
experimenter woul d possess” (Decision at 5) appears to assune that
little nmore than four ounces were involved in this arrest and
conviction. W cannot say whether that assunption is valid. What
is clear is that the charge against the appellant under Texas |aw
woul d have been the sane whether the actual amount of the drug in
his possession had been five ounces or five tons. See Vernon's
Ann. Gv. St. Art. 4476-15.

10 Appel | ant was sentenced to five years in prison, though
inposition of the sentence was suspended and he was placed in
"Adult Probation" for five years. See Coast G@uard Exh. 3.
Appellant at his Coast Guard hearing maintained that he served
roughly three nonths in a rehabilitation center wunder this
sentence, i.e., from Decenber 7, 1979 to March 4, 1980. See Tr. at
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appel lant's conviction was not based on sone mnor infraction of
state law, but was, rather, predicated on his possession of an
anount of marijuana which the state deens fel onious and which the
Commandant, correctly, we believe, finds to be nore than woul d be
possessed by a first-tine user or soneone nerely experinmenting with
the drug. |In these circunstances we are unable to conclude that
t he Commandant abused his discretion in affirmng the revocation
order entered by the | aw judge.

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. The i nstant appeal is denied; and

2. The Conmmandant's order affirmng the |aw judge's order
revoki ng appellant's seaman's docunents and licenses is
af firnmed.

BURNETT, Chairman, GOLDVAN, Vice Chairman, MADAMS, BURSLEY
and ENCGEN, Menbers of the Board, concurred in the above opinion and
order.
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